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BRANHAM v. CUNCHFIELD COAL CORPORATION et al. 
Sept. 19, 1918. 
[96 S. E. 761.] 

Last Instruments (§ 23 (»)*)— Evidence — Degree of Proof. — Where 
defendant claimed title through unrecorded title bond or deed exe- 
cuted 28 years before institution of suit, and lost or destroyed at 
time of action, evidence to establish such conveyance and the loss 
of the instruments must be strong and conclusive. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 479.] 

Appeal from Circuit Court, Wise County. 

Action by the Clinchfield Coal Corporation and another 
against Wilburn Branham and others. Decree for plaintiff, 
and defendant named appeals. Reversed. 

Dotson & Kelly and Bullitt & Chalkley, for the appellant. 

Morison & Robertson, Vicars & Perry and W. H. Rouse, 
for the appellees. 



CITY OF ROANOKE v. SARTINI. 
Sept. 19, 1918. 
[96 S. E. 763.] 

1. Municipal Corporations (§ 759 (It)*) — Injuries on Street — Pa- 
per Street. — City is not required to open all its streets for public 
travel, and its liability for injuries to pedestrian does not attach as 
to street neither accepted, opened, nor improved; but, if city per- 
mits use of street as such, though without improving it, it is liable. 

[Ed. Note'.— For other cases, see 12 Va.-W. Va. Enc. Dig. 905.] 

2. Municipal Corporations (§ 759 (5)*) — Acceptance of Street as 
Highway — Liability for Injuries. — Where land company platted 
street, and city graded on both sides of excavation, exercised acts of 
ownership, and erected street signs, pedestrians using street, though 
for vehicles it was impassable in part on account of excavation, city 
accepted street as highway, and was liable for negligence causing in- 
juries to pedestrian. 

[Ed. Note.— For other cases, see 12 Va.-W. Va. Enc. Dig. 905.] 

3. Municipal Corporations (§ 759 (5)*) — Streets — Reservation of 
Section. — City, by mental reservation of officials, cannot segregate 
small section of continuous street, and avoid customary obligations 
to keep in proper repair, etc., the part so reserved; it must give pub- 
lic notice of reservation, as by erection of barrier, etc. 

[Ed. Note. — For other cases, see 12 Va.-W. Va. Enc. Dig. 905.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Error to Law and Chancery Court of City of Roanoke. 
Action by Joseph Sartini against the City of Roanoke. 
Judgment for plaintiff, and defendant brings error. Affirmed. 
S. Hamilton Graves, for the plaintiff in error. 
A. B. Hunt and H. M. Fox, for the defendant in error. 



LANDON et al. v. KWASS et al. 
Sept. 19, 1918. 
[96 S. E. 764.] 

1. Injunction (§ 84*) — Violation of Town Ordinance. — Equity will 
not restrain an act merely because in violation of a town ordinance; 
but, if resulting in special and irreparable injury to private property, 
the owner is entitled to relief. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 582.-] 

2. Injunction (§ 34*) — Irreparable Damage — Violation of Fire Lim- 
its Ordinance. — Increased fire risk, and a higher insurance rate were 
not such special and irreparable injury to plaintiffs' property from 
defendants' violation of the fire limits ordinance of the town as en- 
titled plaintiffs to injunctive relief against defendants. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 522.] 

3. Injunction (§ 77 (1)*) — Violation of Fire Limits Ordinance — 
Discretion of Council. — Where fire limits ordinance of town reserved 
to council discretion to determine whether violative building should 
be torn down, plaintiffs, dependent for standing in court on the or- 
dinance, cannot call upon equity to exercise by mandatory injunc- 
tion such discretion, reserved to the council, against defendants' vio- 
lative wall. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 578.] 

Appeal from Circuit Court, Tazewell County. 

Suit for injunction by one Landon and others against one 
Kwass and another. From the decree, complainants appeal. 
Affirmed. 

Greever, Gillespie & Devine, for the appellants. 

Minter & Minter and B. H. Butts, for the appellees. 



CARTER v. COMMONWEALTH. 
Sept. 19, 1918. 
[96 S. E. 766.] 
1. Criminal Law (§ 1172 (6)*) — Harmless Error — Instructions. — 

Where one was convicted under the Mapp law of unlawfully trans- 
porting more than ont quart of ardent spirits, -he cannot complain 
of an instruction which improperly distinguished between the right 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



